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UNI TED STATES BANKRUPTCY COURT
NORTHERN DI STRI CT OF CALI FORNI A

Inre Case No. 98-60153-JRG
TMCI ELECTRONICS, et al., Chapter 11

Debt ors.

/

W LLI AM A. BRANDT, JR., Chapter Adversary No. 97-5142
11 Trustee,

Plaintiff,
VS.

FLEET CAPI TAL CORPORATI ON, a
Rhode i sl and Corporation,

Def endant s.
/
ORDER ON CROSS- MOTI ONS FOR SUWWARY JUDGVENT

l. | NTRODUCTI ON

Before the court are cross-notions for summary judgnent in the
above-capti oned adversary proceeding, involving a dispute over
debtor TMCI El ectronics, Inc. (“debtor”)’s tax refund for the 1998
busi ness year. WIlliam A Brandt, Jr. (“Trustee”), debtor’s

Chapter 11 Trustee, and the O ficial Commttee of Subordinated
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Debenture Holders (“Committee”), <contend that the debtor’s
bankruptcy estate is entitled as a matter of law to a tax refund
pertaining to a 1998 consolidated tax return that the Trustee fil ed
on behalf of the debtor and its subsidiaries. Fl eet Capital
Corporation (“Fleet”), the debtor’s I|argest secured creditor,
contends that it is entitled to substantially all of the tax refund
pursuant to its security interest in the general intangibles and

after acquired property of both the debtor and its subsidiaries.

For the reasons di scussed below, the Court finds that Fleet’s
security interest in general i ntangi bles attached to the
subsidiaries’ proportional interest in the 1998 tax refund in the
amount of $514,020.13, but did not attach to the debtor’s own
proportional interest in the 1998 tax refund, calculated to be
$15, 024. 88.

1. FACTUAL BACKGROUND

There are no material facts in dispute. Debtor is the parent
corporation, and the holder of all outstanding stock, of Touche
Manuf acturing Co., Inc., Touche Electronics, Inc., TMCI/Trinity
Acqui sition Corp. dba Trinity Electronics, and Enterprise
I ndustri es, I nc. (hereinafter collectively referred to as
“subsidiaries”). On March 2, 1998, the debtor and its subsidiaries
entered into a Loan and Security Agreenment with Fleet, pursuant to
which Fleet obtained a security interest in, anong other
collateral, the after-acquired property and general intangi bl es of
the debtor and its subsidiaries.

The tax year for the debtor and its subsidiaries is a cal endar

year, begi nning on January 1 and endi ng on Decenber 31. Begi nning

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 2




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

in 1996, the debtor elected to file a single consolidated tax
return on behalf of itself and its subsidiaries. During the 1998
tax year, the debtor and its subsidiaries suffered net operating
| osses totaling $7,766,965. O this amount, $220,722 represents
operating | osses the debtor itself incurred, while the remining
$7,546, 243 represents | osses incurred by the subsidiaries.

An involuntary Chapter 7 petition was filed agai nst the debtor
in this Court on Decenber 21, 1998, ten days prior to the end of
the debtor’s 1998 tax year. The debtor proceeded to convert to
Chapter 11 on January 29, 1999. The subsidiaries, in turn, filed
their own voluntary Chapter 11 petitions after the end of the 1998
tax year.

On February 1, 1999, or shortly thereafter, WIlliamA. Brandt,
Jr. was appointed Trustee for the debtor and all of the
subsidiaries, with the exception of Enterprise Industries, Inc.
On March 3, 1999, the Trustee filed a consolidated federal incone
tax return on behalf of the debtor and its subsidiaries for the
1998 tax year.

According to the 1998 consolidated tax return, the Internal
Revenue Service (“IRS") owed the debtor a refund of $529, 045.01
attributable to carryback net operating |osses incurred by the
debtor and its subsidiaries. The IRS, in turn, issued a check in
the amount of $529,045.01 payable to the debtor. The Trustee
deposited these funds into a “Trustee Account” in the debtor’s
nane, where the funds currently reside.

[11. SUMVARY OF LEGAL | SSUES AND PARTI ES CONTENTI ONS
This dispute involves whether, and to what extent, Fleet’'s

security interest in general intangibles attached to the 1998 t ax
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refund.
It is well-accepted that the right to receive a tax refund

constitutes a “general intangible.” See, e.g. Inre Palnmetto Punp

& lrrigation, 81 B.R 109, 111 (Bankr.M D.Fla. 1987). However,

under 8 9203(1)(c) of the California Comercial Code, a security
interest can only attach to a piece of collateral once the debtor
acquires “rights” in the collateral.

Section 552(a) of the Bankruptcy Code, in turn, provides that
“property acquired by the estate or by the debtor after the
commencenent of the case is not subject to any lien resulting from

any security agreement entered into by the debtor before the

commencenent of the case.” Thus, for a creditor’s security
I nterest in general intangibles to attach to a debtor’s tax refund,
t he debtor must have acquired “rights” in the tax refund prior to

its petition date. If the debtor’s “rights” to the tax refund
accrue, or “vest,” after its petition date, 8§ 552(a) of the
Bankruptcy Code term nates the creditor’s security interest in the

tax refund and in any other property to which the debtor acquires
“rights” postpetition.

Wth few exceptions, it is widely accepted that the right to
a tax refund “vests” at the end of the tax year, since by that
point “all events necessary to establish Debtor’s tax liability
ha[ve] occurred;” the debtor’s tax liability is “fixed, albeit

unliquidated.” 1nre denn, 207 B.R 418, 421 (E. D. Pa. 1997). See

also In re Conti, 50 B.R 142, 148 (Bankr.E.D.Va. 1985); 1ln re

Thorund-Statl and, 158 B.R 837, 839 (Bankr.D.ldaho 1993). The

present matter, however, involves a situation where an i nvoluntary

petition was filed against the debtor ten days before the end of
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the tax year.

The Trustee and the Commttee maintain that the debtor could
have no “rights” or “interest” in the 1998 tax refund until the end
of the 1998 tax year. Prior to the end of the tax year, they
argue, any right to a tax refund was too contingent or uncertain
for Fleet’'s security interest to attach. As such, the Trustee and
the Conmttee contend that Fleet’s security interest did not attach
to the 1998 tax refund because the debtor’s involuntary petition

was filed ten days before the end of the 1998 tax year.

Fleet, in turn, asserts that pursuant to Western Dealer
Managenment, Inc. v. England (ln the WMutter of Bob Richards
Chrysler- Plymouth Corp.), 473 F.2d 262 (9'" Cir. 1973), each

subsidiary of the debtor has its own separate interest in the 1998
tax refund to the extent that each subsidiary’ s net operating
| osses contributed to the tax refund. Fleet argues that since the

subsidiaries all filed bankruptcy petitions after the end of the

1998 tax year, the subsidiaries’ interests in the tax refund
“vested” prior to the subsidiaries’ respective petition dates.
Hence, Fleet argues, its security interest attached to each
subsidiary’s proportional interest in the 1998 tax refund.

In addition, Fleet contends that its security interest
attached to the debtor’s own proportional interest in the 1998 tax
refund on a pro rata basis, such that 1/365th of the debtor’s
interest in the tax refund vested each day in 1998 until the
Decenber 21, 1998 petition date.

IV  STANDARD FOR SUMMARY JUDGVENT

Federal Rule of Civil Procedure 56(c), made applicable to

adversary proceedi ngs through Bankruptcy Rule 7056, provides that

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 5
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the Court shall render judgnment for the noving party “... if the
pl eadi ngs, depositions, answers to interrogatories, and adm ssions
on file, together with the affidavits, if any, show that there is
no genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of |aw.”

In the present matter, the parties have filed cross notions
for summary judgnent. As there are no material facts in dispute,
the Court is able to render judgnent as a matter of | aw.

V. DI SCUSSI ON
A. Fleet’s Security Interest Attached to That Portion of the
1998 Tax Refund Attributable to the Subsidiaries’
Operating Losses.

An overwhel m ng body of case law, both within the Ninth
Circuit and in outside jurisdictions, holds that when a parent
conpany and its bankrupt subsidiary file a consolidated federa
incone tax return, in the absence of an express or inplied
agreenent to all ocate the refund between parent and subsidiary, the

resulting tax refund should inure to the benefit of the subsidiary

whose operating | osses generated the refund. See Western Deal er

Managenent, Inc. v. England (lLn_the WMtter of Bob Richards

Chrysler-Plynmouth Corp.), 473 F.2d 262 (9" Cir. 1973).

In the semnal Bob Richards case, the non-debtor parent

conpany, WDM was an unsecured creditor of its bankrupt subsidiary.

VWhen WDM filed a consolidated tax return on behalf of itself and

Its subsidiary, the subsequent tax refund “was due to the earnings
hi story of the bankrupt [subsidiary].” 473 F.2d at 263. The
bankruptcy trustee sought to acquire the tax refund for the benefit

of the estate. WDM however, clainmed as a right of set-off the

unsecured obligation of the bankrupt. [|d.

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 6
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The Ninth Circuit held that the bankrupt subsidiary was
entitled to the refund, noting that “the parties nmade no agreenent
concerning the ultimte disposition of the tax refund.” 1d. The
Court reasoned that “[a]llowing the parent to keep any refunds
arising solely froma subsidiary’ s | osses si nply because t he parent
and subsi di ary chose a procedural device to facilitate their incone
tax reporting unjustly enriches the parent.” 473 F.2d at 265.

Al t hough WDM and its subsidiary filed a consolidated incone
tax return, the Court ruled that this fact alone did not control
di sposition of the tax refund, as the “regul ations are basically
procedural in purpose and were adopted solely for the conveni ence
and protection of the federal governnent. The Internal Revenue
Service is not concerned with the subsequent disposition of tax
refunds and none of its regul ati ons can be construed to govern this

i ssue.” Bob Richards, 473 F.2d at 264.

Bob Ri chards has received nearly universal acceptance by a

variety of different courts. See, e.qg., Capital Bancshares, Inc.

v. Federal Deposit Insurance Corp., 957 F.2d 203 (5" Cir. 1992)

(Subsi diary bank, not parent conpany, entitled to tax refund
generated by | osses of subsidiary bank.); Oficial Commttee of

Unsecured Creditors v. PSS Steanship Co., Inc., 928 F.2d 565 (2

Cir. 1991), cert denied 502 U S. 821 (1991)(Absent agreenent

bet ween parent and subsidiary, the right to carryforward a tax
deduction due to a NOL attributable to the subsidiary’'s pre-
bankruptcy operation was property of the subsidiary’s bankruptcy

estate.); Franklin Savings Corp. v. Franklin Savings Ass’'n, (ln re

Franklin Savings Corp.), 159 B.R 9, 29 (Bankr.D.Kansas 1993),

aff'd 182 B.R 859 (D.Kansas 1995)(“When a subsidiary pays the

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 7
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original tax and incurs net operating |osses that generate a

refund, the subsidiary is entitled to any such tax refund.”); U.S.

v. Revco D.S., Inc. (In re Revco D.S., Inc.), 111 B.R 631, 638

(N.D. Ohi o 1990) ( Subsi di ary, not parent conpany, entitled to tax
refund generated by subsidiary’ s operating | osses since no “express
or inplied agreenent” between parent and subsidiary.)

The Trustee and the Committee attenpt to di stingui shBob Ri chards

fromthe present matter onthe basis of unjust enrichnent. Specifically,

t hey argue that the hol ding of Bob Richardsislimtedto preventing a

non- debt or parent conpany frombei ng unjustly enriched at t he expense of

creditors of the bankrupt subsidiary. Hence, they argue, Bob R chards i s
I napplicabletothe present matter where the debtor and its subsidiaries
are all in bankruptcy, as thereis no propensity for unjust enrichnment by
a non-bankrupt entity.

However, the Trustee and the Conmttee point to no cases that support

such a narrow readi ng of the unjust enrichnent | anguage i nBob R chards.

Furt hernore, cases interpretingBob R chards have found unj ust enri chrment

where both a parent conpany and its subsidiary are in insolvency
proceedi ngs.
For exanpl e, inFederal Deposit Insurance Corp. v. Brandt (Inthe

Matter of F orida Park Banks, Inc.), 110 B.R 986 (Bankr. M D. Fl a. 1990),

t he debtor filed a consolidated federal tax return on behal f of itself and
its wholly owned subsidiary, Park Bank, for the 1985 tax year. The
Feder al Deposit Insurance Corporation (“FD C), as Park Bank’ s recei ver,
sought a decl aratory judgnent that the FDI C, as opposed to t he parent
conmpany’ s bankruptcy trustee, was entitledtotheresultingtax refund
generated through Park Bank’s operating | osses.

Hol ding that the FDICwas entitled to the refund, the Court expl ai ned

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 8
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t hat “[u] nder the Bob Ri chards’ rational e, Park Bank woul d be entitledto
the entire refund because Park Bank’ s | osses are of fset agai nst its own
i ncome and to all owthe Debtor a share of the refund would " unjustly
enrich’ the Debtor sinceit paidnone of therefundedtaxes.” 110 B.R
at 989.

I n essence, the Court found that the tax refund nade possi bl e t hrough
operating | osses of the subsidiary inreceivership should be usedto
benefit creditors of that subsidiary rather than creditors of the bankrupt
parent, notw thstanding the fact that parent and subsidiary filed

consolidated tax returns. See also Franklin Savings Corp. v. Franklin

Savings Ass’'n (ln _re Franklin Savings Corp.), 159 B.R 9, 28
(Bankr . D. Kansas 1993) (Supporting t he above rational e, but ultimtely
hol di ng t hat t he bankrupt parent conpany was entitledto the tax refund
due t o exi stence of a “Tax Rei nbursenent Agreenent” between t he bankr upt

parent and its subsidiary savi ngs and | oan associ ati on under control of

a st at e-appoi nted conservator.); | ndependent Bankgroup, Inc. v. Federal

Deposit I nsurance Corp. (lnre |ndependent Bankgroup, Inc.), 217 B. R 442

(Bankr . D. Ver nont 1998) (Hol di ng t hat tax refund bel ongs t o subsi di ary under
FDI Crecei vershi pin absence of adequate witten agreenment to all ocate tax
refund.)

Creditors of a bankrupt subsidiary rightly expect to be conpensat ed
fromassets bel ongi ng to and earned by t hat subsidiary. As the United

States Suprene Court stated inUnited States v. Whiting Pools, Inc., 462

U S. 198, 203-204, 103 S.Ct. 2309, 2313 (1983):

...tofacilitatetherehabilitation of the debtor’s busi ness,
all the debtor’s property nust be included in the
reorgani zati on estate. This authorization extends evento
property of the estate in which a creditor has a secured
I nterest. Although Congress m ght have safeguarded the
i nterests of secured creditors outright by excl udi ng fromthe
estate any property subject to asecuredinterest, it chose

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 9




UNITED STATESBANKRUPTCY COURT

For The Northern District Of California

© 00 N oo o b~ W N P

e N i T =
N~ o 00 M W N R O

i
© o

N N DN DN DN N N N DN
o N o o0 A W N P, O

i nstead to i nclude such property inthe estate and to provide
secured creditors with “adequate protection” for their

interests. ... Thecreditor with a securedinterest in property
included in the estate nust look to this provision for
protection... (enphasis added)(citations omtted)

To permt a bankrupt parent conpany to appropriate its bankrupt
subsidiary’s assets absent an express or inplied agreenent to do
so unjustly enriches the parent (and the parent’s creditors) to the
j eopardy of the subsidiaries’ creditors.

Based upon this analysis, Bob Richards’ wunjust enrichment

rationale is applicable to the present dispute, and the
subsidiaries’ bankruptcy estates are entitled to the 1998 tax
refund in an anpunt proportionately attributable to the
subsidiaries’ operating |osses. The subsidiaries all filed their
bankruptcy petitions after the close of the 1998 tax year. Thus,
their respective interests in the 1998 tax refund vested prior to
their petition dates and, accordingly, the subsidiaries each
acquired an “interest” in the 1998 tax refund prior to their
respective petition dates. Contrary to the Trustee and Commttee’s
assertions, the mere fact that the debtor and its subsidiaries
elected to file a consolidated incone tax return does not entitle
the debtor to the tax refund.

Consequently, the Court finds that Fleet’'s security interest
I n general intangibles attached to that portion of the tax refund
attributable to the subsidiaries’ net operating | osses. Thi s
outcone is both | ogical and equitable, as it prevents the debtor’s
creditors from being unjustly enriched at the expense of the
subsidiaries’ creditors. Accordingly, the Trustee is ordered to
di sburse $514,020.13 to Fleet, representing the subsidiaries’

proportional interests in the 1998 tax refund.

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 10
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B. Fleet’'s Security Interest Did Not Attach to the
Debtor’ s Proportional Share of the 1998 Tax Refund.

The Court is presented with the difficult and apparently
unprecedented i ssue of whether a creditor’s security interest can
attach to a debtor’s tax refund when the debtor’s bankruptcy
petition is filed prior to the end of the tax year to which the

refund pertains. For the reasons di scussed bel ow, the Court finds

that Fleet’'s security interest in general intangibles did not
attach to the debtor’s proportional interest in the 1998 tax
ref und.

As di scussed previously, under California Commercial Code §
9203(1)(c), a debtor nust have “rights” in a piece of collateral
before a security interest can attach to the collateral, and 8 552
of the Bankruptcy Code term nates the effect of an after-acquired
property clause as of the date the bankruptcy petition is filed.
Thus, for a secured creditor’s security interest to attach to a
debtor’s collateral, the debtor nust have acquired “rights” in the
collateral as of its petition date; if the debtor’s “rights” accrue
post petition, Bankruptcy Code 8 552 prevents the security interest
from attaching to the collateral. Hence, the issue before the
Court is whether the debtor acquired “rights” to any part of its
proportional interest in the 1998 tax refund as of its petition
date, which was prior to the end of its 1998 tax year

Fl eet contends that the debtor acquired “rights” in its 1998
tax refund on a daily, pro-rata basis throughout the 1998 tax year
until the debtor’s involuntary bankruptcy petition was filed on

Decenber 21, 1998. Hence, Fleet argues, its security interest

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 11
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attached to 355/365, or 97% of the debtor’s proportional interest
inthe tax refund. The Trustee and Comm ttee, however, assert that
the debtor had no “rights” in its portion of the 1998 tax refund
as of the petition date. Therefore, they argue, Fleet’'s security
interest did not attach to the debtor’s proportional interest in
the 1998 tax refund.

To the best of the Court’s know edge, there is no case | aw on
point regarding this issue. By and |large, the cases cited by the
parties fall into one of two categories: (1) cases considering
whet her a debtor’s interest in a tax refund is substantial enough
for purposes of “set off” under 8§ 553 of the Bankruptcy Code, see,

e.g., Rozel Industries, Inc. v. Internal Revenue Service (ln re

Rozel Industries, Inc.), 120 B.R 944 (Bankr.N.D.Ill. 1990); and

(2) cases considering whether a debtor’s interest in a tax refund
i's substantial enough to constitute property of the estate, see,
e.g., Segal v. Rochelle, 382 U.S. 375, 86 S.Ct. 511, 15 L. Ed. 2d 428
(1966) .

While these two |ines of cases are instructive by anal ogy,
t hey both invol ve i ssues particul ar to federal bankruptcy |law. The
present issue, however, concerns California state |law - nanely,
whet her the debtor acquired “rights” in its 1998 tax refund
pursuant to California Commercial Code 8§ 9203(1)(c) as of its
petition date. The Court notes that although this issue is
essentially one of state law, it would not arise outside the
context of bankruptcy | aw, since outside of bankruptcy 8 552 would
not operate to termnate a security interest in after-acquired
property. Rather, a security interest would sinply attach whenever

t he debtor acquired “rights” in its tax refund.

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 12
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Under California law, there is support for the general
proposition that sonme interests are sinply too renote or uncertain

for a creditor’s lien to attach. See generally Studwell Inc. V.

Kor ean Exchange Bank, 55 Cal.App.4th 1185, 1190, 64 Cal .Rptr.2d

538, 540-41 (1997)(Beneficiary’ s contingent interest in executory
negotiable letter of credit not subject to attachnment by a party
in other litigation); California Civil Code § 1045 (“A nere
possibility, not coupl ed with an i nterest, cannot be
transferred.”); California Civil Code 8 700 (“A nere possibility,
such as the expectancy of an heir apparent, is not to be deened an
i nterest of any kind.”)

Thi s precedent | ends credence to the conmon sense notion that
a debtor cannot acquire “rights” in a nere expectancy. That is to
say, a debtor cannot acquire rights in an itemthat my or may not
conme into existence based upon certain contingencies occurring in
the future. This course of analysis leads, in turn, to a
consi deration of whether an interest in a tax refund can be
consi dered contingent or uncertain prior to the end of the tax year
to which the tax refund pertains.

As a general proposition, neither the amount nor even the
exi stence of a tax refund is ascertainable until the end of the tax
year; only once a tax year has ended have all the events

determning entitlenment to the tax refund occurred. See In re

d enn, 207 B.R 418, 420-21 (E.D.Pa. 1997)(“[T] he vast majority of
courts to consider the issue have held that a taxpayer’s interest
in atax refund arises at the end of the taxable year.... Debtor’s
right to his 1995 tax refund arose at the end of 1995. On Decenber

31, 1995, all events necessary to establish Debtor’s tax liability

ORDER ON CROSS-MOTIONS FOR SUMMARY JUDGMENT 13
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had occurred.”); Rozel Industries, Inc. v. Internal Revenue Service

(ILn re Rozel Industries, Inc.), 120 B.R 944, 949 (Bankr.N.D.II1.

1990) (For purposes of set-off under Bankruptcy Code § 553, “a claim
or debt nust be found to be absolutely owing at the time of the
filing of the petition to be considered a pre-petition item...
Thi s does not necessarily require that the ampunt of such item be
specifically known or that it be currently due, only that sone

definite liability has accrued.”); In re Richardson, 216 B. R 206,

211 (Bankr.S.D.Chio 1997)(“It is now well settled that an
individual’s right to a tax refund arises at the end of the tax
year to which the refund relates.”) Thus, prior to the end of a tax
year, any right to a tax refund is uncertain, contingent and,
hence, too renote for a debtor to acquire any “rights” in it.
Nonet hel ess, as Fl eet points out, sone courts, in the context
of consunmer bankruptcies, conclude that a debtor acquires a pro-
rata interest in the prepetition portion of its petition year tax

refund. See Wlson v. Internal Revenue Service (Ilnre Wlson), 29

B.R 54, 58 (Bankr. WD. Ark. 1982) (I nvolving right of set off under
8§ 553 of the Bankruptcy Code). While such a practice my be
feasible in the context of consuner debtors, who typically have
regular and certain streanms of inconme, the Court concludes that a
pro rata approach is sinply not practicable where the debtor is a
busi ness entity, as in this case.

In the business world, it is not uncommon for a conpany’s
earni ngs and |l osses during the course of a year to be erratic. A
busi ness can enjoy several profitable nonths foll owed by a sudden,
sizable | oss due to a | abor strike, a conpetitor’s entry of a new

product into the market, or any ot her nunber of reasons. Thus, it
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is inpossible to foresee what will happen to a corporate debtor
during the remai nder of the tax year after its bankruptcy petition
is filed. Application of a pro rata rule, as Fleet proposes,
necessarily entails specul ation and forecasting about the course
of a debtor’s business fromits petition date until the end of its
tax year, neaning that any interest in a tax refund prior to the
end of the tax year necessarily would be uncertain and conti ngent.
For this reason, the Court rejects application of a pro rata
approach and instead finds that a corporate debtor cannot acquire
“rights” in a tax refund prior to the end of the tax year to which
the refund pertains.

For the reasons described above, the Court concludes that the
debtor did not have “rights” in the 1998 tax refund on the date its
I nvoluntary petition was filed. Whether the debtor’s bankruptcy
petition was filed ten days or ten nonths before the end of the tax
year, so long as there was tine left in the tax year postpetition
the right to a tax refund remai ned i ndet erm nable. Hence, Fleet’s
security interest in general intangibles did not attach to any part
of the debtor’s proportional interest in the 1998 tax refund
Accordingly, the Court finds that the amunt of the debtor’s
proportional interest in the tax refund, $15,6024.88, is part of the
debtor’s bankruptcy estate, and orders that this anmount be
di sbursed to the Trustee.

VI. CONCLUSI ON

For the foregoing reasons, the cross notions for summry
judgnent are granted in part and denied in part. The Court orders
t hat $514, 020. 13 of the 1998 tax refund be disbursed to Fleet and
that the remaining $15, 024. 88 be di sbursed to the Trustee.
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The forgoing shall constitute the Court’s findings of fact and

concl usions of |law pursuant to Rule 7052 of the Federal Rul es of

Bankruptcy Procedure and Rule 52 of the Federal Rules of Civil

Pr ocedure. Counsel for Fleet

Judgnent with the Court wthin

shall | odge a proposed form of

30 days. The proposed form of

Judgnment need not contain the findings of fact and concl usi ons of

| aw contained in this Order.
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